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FINAL ORDER

On June: 28, 2001, the cowt heard the state cdefendants’ and the scheo! district
intervenors’ spocial exceptions and pleas o the junsdiction. All parties appearyd throcgh
counsel. While the court heard extensive argument, the court took no evidence. The court has

ecided the exc eptions and pleas based solely on the pleadings in light of the laws :nd official
acts of the stat: and its school districts, including state appropriations and district t:x¢ levies, of
witich the cour takes judicial notice,

I
The Present

The pluntiffs seek a declaration that the $1.50 cap on a school district’s tex rate for
maintenance 21¢ operations imposes a state ad valotem tax in violation of article V'L, section 1-
¢ of the Texa: Constitution. The Supreme Court, however, has expressly held that the public
school financ: system, including the $1.50 cap, does not impose a state ad va orem tax in
vicuation of g ticle VI, ssction 1-e of the Texas Constitution. Edgewood Indepe dent Schoal
District v. Meno, 917 S.W.2d 717, 757-38 (Tex. 1955)(“Edgewood IV,

The § ipreme Court, though, warned that circumstances could change:

However, if the cost of nroviding for a general diffusion of
knowledge continues 1o rise, as it surely will, the minimum rate at
winch 3 district must tax will also rise. Eventually, some distdcts
may be forced to tax at the maximurn allowable rate just to provide
a gemeral diffusion of knowiedge. If 2 cap on tax rates were 1o
become m effect a fioor as well as 2 ceiling, the conclusion that the
Legislature had set a statewid= ad valoremn tax would appear to be
unavoidable becauss the distdcts wonld tien have lost all
miezningful discreticn iu setting the tax rate.

Edzswood 7,017 S.W.2d ar 738.

Under this changed circurnstances warning, for the approved tax to becor = 2 prohibited

tax, circumstances must have changed in 4 way that compels some constitution Aty significant



number of distHicts to tax at the maximun rats to provide a general diffusion of know.«ége. 917
S.W.24 at 738 For reasons that the court wiil explain in Part O by “a general :/iffusion of
inowledge,” the Supreme Court meant~—azd meant only—what is required to provide an
sccrzdited education.  Thus, the changed circurnstances warning under Edgeicood IV 15
straightforward: If a constitutionally significanc mumber of districts must tax at th: maximum
rate to provide an accredited education, then they have lost discretion, and the tax h.s become a
state ad valorein tax. |

The de’2ndants and intervenors have spccially excepted to the plaintiffs’ pe:-tion on the
ground that tre plawniiffs do not and cannot plead 2 claim within the changed c¢f-cumstances
warning of £dzewood [V, The court has carefully reviswed the pleadings in light of the laws and
official acts of the state and its school distriets. Whers, as hers, a special excepton has been
teken contending that the plaintiffs do not and cannot assert a claim upon which relief can be
granted, then undisputed facis, such as the Jaws and official acts of the state a:iid its school
dismicts, may bs used to define the pleadings in order to decide the exception. Sepuwlveda v.
Krishnan, 839 §.W.2d 132, 135 (Tex. App.—Corpus Christi 1992), aff'd on other :rounds, 916
S.W .24 478 (Tex. 1993). For the reasons explained in this order, considering the pleadings, as
defined by th: laws and official acts of the state and its school districts, the cowt las cancluded
that at presert the plantiffs do not and cannot state a claim within the changed :ircumstances

warning of Eilgewood {V.

" In its Opinior of Decemnber 3, 1993, in Edgewnod /¥ at pages 3 — 40, this cowt Faurd that the * 1.50 tax cap did
nct creare 3 §tate ad valorem tax ou 4 very differzat ratioasls then thar of the Supreme Court. Slould the present
case be conside red by the Supreme Couzt, this court respectiuily urges a reconsideration of its or! zipal rrenale in
Edgewood 1V Do izding that (G2 wx was not 3 state ad valorem tax: I£ 2 polidcal sybdivision ha: o raise taxes o
corply with 2 - tate law, ikose taxcs do mot become state taxes. The canstituton authenzes the Lej islature to assign
duges thar regoire fuading ro 16 political subdivisions and w cap local ad valerem taxes. In th: opinion of this
seart, for the pasoas =xpisiged in its original opirion ia Edgewoed TV, rothing in section 1-¢ resuicts sither power.
Of course, tae supreme Court has maxen 1 different view, and the court today has faitifully follewe I the teachings of
the Supreme C nstl



As a geaera! rule, after granfipg 2 special exception, a court must allow a plaintiff to
amend its pleacings to attempt to state a claim consistent with the order of the court This case,
however, comes within an exception to the genera! rule: When on the face of the »leadings, a
plaintiff does rot and cannot state a claim, a court need not give the plainti{f en op sortunity to
amend; dismistal with prejudice is appropriate. Sepulveda, 839 S.W.2d at 134. For the reasons
gxplained in th s order, this s such a case. |

Moreover, the court understood frorm the hearing on the excaprtions that the Plaintiffs’
First Amendec. Petition, which plaintiffs ﬁledr In response to the exceptions, fuliv states tke
plantiffs’ case as best as they can state it. When a plaintiff has no desire to amend, -hen a court
need not gramt leave to amend, but may instead dismiss the case with prejudice. Townsend v.
Memorial Medical Center, 529 §.W.2d 264, 267 (Tex. App.—Corpus Christi 1973, writ ref’d
n.r.e.). The ccurt now turns to its analysis of the plamniiffs’ allegations.

A sing e number decides this case—the percentage of districts that must tax =t the cap of
$1.50. The platatifys do not and cannot state a claim upon whick relisf can be granizd because a

constitutional’y insignificant number of districts, if any at all, are reguired to tax st the cap of

31.50. The constitutional question is not how many are at the cap, but how many n:ust be at the
¢ap to provide an aceredired education.

Only ' 9% of the school districts even tax at the cap of §1.50, which means that 81% do
noi. Indzed, ‘wo of the plaintiff districts do not tax at the $1.50 rate. Moreover, n any districts,
meluding zll our plaintiffs, have granted local option tax exemptions. Only 12% of the school
distrcts tax a: the cap -of $1.50 without 2 loca) opiion exemption, which means tha 83% do not.
Of course, tte decision to grant a local option exemption in and of itself is thz exercise of

mearingiu i cai discretion. By granting a local option exemption, for whatever v-artay reason,



a school distict takes a great amount of taxabls wealth out of the system. Since praperty-rich
districts by definition have property of more valuz, when a property-rich diswict grants an
exemption, it rhelters a dispropordonate share of wealth. For example, Coppell 15.D.s local '
option exsmpion shelters $380,194,804; La Porte 1L.S.D.'s local option exemptiion shelters
3137,006,710; West Oranga-Cove 1.5.D’s local option exempticn sheiters $42,450,500; and
Por-Nechss [ 8.D.'s local option exemption shelters $106,397,853. The court is ict implying
that these exsmptions are not appropriate; the cowrt is merely saying that they heve the same
efect as subs antially lowering tne tax rate. As long as a district has an exemption therefore, it
is nat 3t the tex cap,

Because at best no more than 12% of the disiricts are even at the cap, on t.2 facz of the
pleadings, the plaintiifs have no present claim. The plamtiffs do not 2llegs that the e s even one
diswict in the state that rust have a $1.50 tex (o provide an accredited education. Jince 8% of
the districts «dmittedly do it on less, it 13 dubious that the 12% at ths cap cannot. Certainly, the
plaiatffs have vot pieaded that the 12% cannot (which would require pleading thzt the 12% are
aczdermically unacceptable school districis at $1.49) Because the court is deciding the case on a
special excestien, however, the court has assummed they cannot. (In reslity, the are probably
providing a.r. accredited education on less than 51.50 apd going to $1.50 f61; snri'chr-_ent.)

Thkow gh Edgewood 7V provides lirmited guidance on how meny districes 15t have to tax
ar the cap ¢ be constituionally significant, based upon what the Supreme Court coes teach, this

cowt holds that for the approved tax to become a prohibited state ad valcram tax, some

significant 1urmber more than 12% of the districts must have to tax at the $1.50 cap in order to
provide an iccredited education. In this extremely inportant and difficult area, ‘1e constitution

allows the _egisizture 2 fair arnount of flexibility in designing and funding a sys sm. While the



court nesd not ¢ecide the limits of that flexibility today, it stands to reason that for the legislative
design to be a unconstitutional state ad valorera tax, the design must require a significant
rumbes of distr ¢ts to tax at the cap.”

IL
The Fyture

While t1¢ tax is constitytional today, of course, it might become uncounstitutwnal in the
foture. The plemtiffs cite concerning trends as to how many and how fast districts ar: moving to
the cap. The d:fendants and intervenors, however, have urged pleas to the jurisdictic 2 regarding
any future clain. For the reasons stated in this ordsr, the court has concluded the: any future
clair is not rip 2 for adjudication.

When ¢ 025 a future claim ripen? It never ripens. For the court to havs jurisd ction over a
claim where tie real defendant is the Legislarure, rather than merzly ripen, the duit has to
actually fall Som the wee. That the fruit is likely to fal] will never confer juris’ietion. To
understand why, consider the threz possible scenarios.

First s:enario:  Th= Suit has fallen from the wee, meaning thar the tax iias become
unconstitutional. Such a present claim is within the“court’s jurisdiction. As sho'm in Part I,
however, the j1lamtifis do not make sﬁch'a ciahn and cannot maice such 2 claim bec wuse the fruit
has not yet fallen.

Secon scenario: The fruit has not yet fallen, but is likely to fzll after the cext regular
session of the Legislature Such a futurs claim is not ripe because at its next reguls - session, the

Leoislature czn take whatever steps are necessary to maintain the consttutionality o1 the tax.
g P

? The cour colss i passing (98t amy litigaton sbout the cost of education world be mean. The sme deleadants
would undatbic Ly was: 1@ senduct 4 forensic audit of the cost of education in the districts, includi; g adminismative
overtead and $ien faings as, heaven forbid, football Coawary to populer belied, though perha:s it should be,
footbail is not p vtected by the coxstiutan or required by stz law.



Even if the plaintifis alleged that the Legislature would not likely do i dury, the
allsgatior. wou d be meaningless because the court is constitutionally required "o presume
otherwise. The court has no jurisdiction to issue an advisory opinion to the Legislatu:e premised
upon 2 finding hat in the future, the Legislature will not do what it is constitutionally required to
do.

Third s:enatio; The fruit has not yet fallen, but is likely to fall before the next regular
session of the _egislature. This future claim is also not ripe. The court must presuine that the
Legistature has adequately provided for the biennium. The presumption that a co-equal branch
of government has met its constitutional duty is so strong tkat the plaintiffs cammot yvercome it
based upon an allegation that the fruit is likely o fall, but only upon an allegation that the fruit
has actua'ly falen. Moreover, even a claim that the fruit will likely fall before the aext regular
session of the Legislature is not ripe because the Governor could ¢zl a special ses: ion, and the
Legislature co1ld act before the fruit falls. Again, the presumption that the co-equa. branches of
government will do their duty is so sttong that the plainuffs cannot overcome the presumption
based upon ar allegation that in the future, the Governor and the Legislature will lik :ly fail to do
their duty.

Indeec, since Edgewood IV, the Legislature has taken steps to ensure that the disiricts can
pay for the a: credited program with a tax rate less than $1.50. The course of events has been.
interesting. Ia Edéewood IV, Justice Hecht, joined by Justice Ower, predicted ir dissent that
schoo! distric's would move immediately or at (east within a few years to $1.50. ‘ustice Heeht
described the move to $1.50 as “imrainent and inexorable.” As it turns out, Justi se Hecht was

w=ong on bota counts. Eight tax years after the 31.50 cap, only 12% of the districis are at $1.50



without 2 loca' ption exemption, and orly 19% are at $1.50 with 2 local option exersption, and
tax rates go as [ow as $.86.

What Justice Hecht did not take into account is that the Legislature reviews the system
every two years Based upon its review, the Legisiature hﬁs put mors money into the system. In
1899, the Legis anure increased the wealth level for the gnaranteed yistd in Tier II £roun $205,000
per weighted stident to $247,700; and in 2001, the Legislature increassc the wealth 1zvel for the
guaranteed yield to $258,000 in the coming school year to just over $271,000 in tb: following
school year. Ttus, the guaranteed yield in Tier II has gone from $20.50 per welghte  student (0
$24.70, to §25.31, and will go to 327.14. The iegislarmc has also increased state assistance for
faciiities under the Instructional Facilities Allotment in 1997 and the Existing Debt + llotment in
1999, Among other adjustments and provisions, the Legislature has also provided funds for
school employ: e healih insurance.

Of couse, as Justice Cornyn wrote for the majority in Edgewood IV, if lccal districts
voluntarily raise their tax rate to $1.50 merely to enjoy the advantages of additjonal Tier I
fonding from “he gueranteed yield, they are acting within their discretion; as the rajority held,
the state can 'untice the districts to raise taxes, just not compel them to do so. V- hile Justice
Hecht predicted that the districts would all be enticed to do so, as it turns out, they h-.ve balanced
the advantage:. of more state dollars against the disadvantages of increaszd local taies and have
not gone to the $1.50 cap. That Justice Hech’s prophecies failed to come true j ustraizs the
inability of co irts to speculate accurately about the futurs.

Spec ation is not only beyond the court’s ability, it is beyond the court’s jurisdiction.
To =ake this clear, zonsider the possible remediss in the three different scenarios In tae first

scenario, whe - the fruit has fallen, the couri could prohibit the collectior of an upeansttutianal



tax. T the second and third scenarios, where the fruit is yet to fall, what is the cour to do? At
best, the court :ould merely zdvise the Governor and the Legislature to act before thz fuit falls.
Both could iznore the court, and probably would, and the court could taxe no further action wmtil
the fruit actually fell. Thus, the plaintiffs have asked for a classic advisory opinion uf the worst
sart. The well of the court is no place for political theawrs. Suffice it to say, the cou - must wait
uztil the fruit crops.’ Parrerson v. Planned Parenthood of Houston and Southeast Ix., Inc., 971
S.W.Zd 439, 4: .2 (Tex. 1998); Waco L.5.D. v. Gibson, 22 S 7.3d 849, 852 (Tex. 200C).

1.
The Hynothetical Tax

In an e Yort to briag their case out of the future and into the present, the plaatiffs allege
that at this very tme 1) the accredited program is not adequatz to provide a general diffusion of
knowledge, ard 2) paying for 2 program that is adequate to provide a general iffusion of
k:mwledge recuires at least a $1.50 tax rate, and 3) that the $1.50 tax cap is :aerefore an
unconstitution 3l state ad valoram tax.

At firs’ blush, the plaintiffs seem to state 2 pieusible claim under Edgewood (¥, until one
realizes that ir stead of complaining that the state is imposing & state ad valorem tax, ‘ne plaintiffs
are a,:tually tornplahliné that the state ﬁ_nit imposing a state ad valoram tax. They are
complaining asout something that is not happening—a hypothetical tax.

Consic er each step in the plamufis’ chain of reasorung: 1) the Legislatur: has szt the
standards too low in the aceredited program to obtain a orue general diffusion of knc wledge; 2) if
the Legislaturs actally set the standards high snough in the accredited program to obtain a frue

gereral diffusion of knowledge, then the school diswicts would have ‘o set a tax - w2 of at least

¥ Under the eor’s view of jurisdiztion. the state defeadants’ plea in apetement is moot The court does note,
mowsver. that ¢ overmor Radiff =né Speaker Laney are sppointing a ‘oint selecl committee to commrenensively
review toe putli: school finance system in Texas [ antcipaden of action by the 787 Legislarure.



$1.50 to pay for the program; and 3) if the schoal distzicts had to set a tax rate of at Jxast a $1.50
to pay for an accredited program that requited enough to obtain a iTue general liffusion of
knowledgs, then the state would have an unconstitutional state ad valorerz tax.

This re soning does not statz a claim under Edgewoed IV. Recognizing th: distinction
between what the Legislature should require to provide a general diffusion of kne wledge and
what the Leg slature has required in the accreditation standards is critically inpertant in
determininz wiether the Legislature has imposed 2 state ad valorem tax, In Edge: ood IV, the
Supreme Cour: reasoned that the $1.50 cap would be a state ad valorem tax if the t:.c were both
“z floor ané a ceiling,” meaning that the Legi.%latu.re “imposed” the tax or “compelizd” ths tax,
and the distric's were not free to set a lower rate. 917 S.W.2d at 737-38.

Thus, in determining whether the Legislature has imposed a state ad valorem iax, the only
constitetionally relevant inguiry is whether the Legislature nas compelled—direet]y by levy or
indirectly by yrogram mandate—a tax rate of $1.50. Regardless whether the Legis aturs should
raise the accrrditation standaerds, the districts are only legally required to meet those standards.
Because the I egislature only compels a disirict to meet acereditation standards, the court must
determine wharther a tax rate cap has become a flocr and a ceiling only by refivencs to the
accreditation - tandards.

To escape the force of this logic, the plantiffs seize upon the “general diffusion of
knowledge” 'anguage in the “however’ patagraph containing the changed circumstances
warming. Under this language, the plaintiffs seek o establish 1) what education: | program is
necessary for a true gerneral diffusion of knowledge, 2) what such a program costs, and 3) that it
rakss ar least if rot more than, what the state now gives the districts plus what the districts can

raise at a $1.20 tax rats.

10



In interreting “a general diffusion of knowledge” in this way, the plantiff: ere taking
the language out of context. In the “however” paragraph, the Supreme Cowt us:s the term
“general diffusion of knowledge” synonymously with the accreditation standarc:, not. a3 a
separate standa-d. The court comes to this conclusion for two reasons.

First, a; explained above, the logic of the Supreme Court’s reasoming ¢>mpels this
conclusion. Tie school distrers are under no legal obligation to fund what they :nay believe

_necessary in their hearts for a general diffusion of knowledge. The school distrists are only
lezally obligat:d to fund what the Legislature has determined in the accreditation standards is
required for a yeneral diffusion of knowledge. |

Second, the Supreme Cowrt expressly says it is equating the accreditation st ndards with
a general diffusion of knowledge. 917 S.W.2d at 730 n. 9. In Edgewood [V, when discussing 2
state ad valerem tax, the Supreme Court uses the terms interchangeably because it frand that the
Legislature hal defined the one as the other.

While there may be some set of facts under which the constitution mighs compel the
judiciary to mwview the suitapility of an educational program or the adequacy ol educational
funding to ensure a general diffusion of knowledge, such a sei of facts simply doe. not arise in
the context of determining whether the Legislature has impossd 2 state ad valorem tas!.

Of conrse, the court understands why the plaintiffs ssek 1o change the t:st from the
accreditation standerds to a general diffusion of kmowledge. If the test is the accreditation
standards, the plaintiffs have no wrong because the districts can satisfy those stan Jards on less
than $1.50, &1d they have no remedy because if it takes $1.50 to meet the standerds, and that
makes e v urconstitutional, rather than raise the cap, the Legislature could merzly lower the

stangards.

11



That the: districts have no remedy may be a disquieting abservadon, until one -:alizes that
with regard to section l-e what is at stake is not educational policy, but tax pol'cy, and the
plaintiff with the real complaint is not a school district, but a taxpayer. What is in qu :s%on under
section 1-¢ 15 10t whether the state has an acequate education system but whethe- a local ad
valorem tax hes become a state ad valorem tax. No taxpayer is paying the hypothetisal tax about
which the plabntiff schoo] districts are complairing.

Nothin could make it more vividly clear that the plaintiffs complain of a hypothetical
tax than a hypothetical 6:00 P.M. newscast;

John Q. Taxpayer went to court today complaining that the state
was imposing an unconstitutional state property tax on his house.
The court agreed and sttuck dowp the tax. With no funds for
schools, the Govemor promptly called the Legisiature into special
session.  Acting  swiftly, the Legislaturs rzpealed the
unconstitutional state property tax by raising the local ad valorem
property tax cap and passing a massive sales and gasoline tax
increase for state funds for the property-poor school districts to
keep up with the property-rich school districts as required by the
Supreme Court. The Legislature also placed a constitutional
amendment on the November ballot to authorze a staie income
tax. Our own local school board acted swifily to raise our local ad
valorem tax to just under the new cap, but complained that
educational needs are so great that the district “should” be taxing at
gven the new. cap, so the tax is still an unconstitutional state
property tax. The distdcet is threatering litigation. In an exclusive
with this station, Jonn Q. Taxpayer lamented: “T’d have been
herter off with the hypothetical tax. Iwill never go to court again!™
Tune in at 10:00 P.M. for a breaking story of doting in the streets,

v

Remedies
This zypothstical newscast brings us to the question of real remedies. “*hat is it the
plamniiifs wait” Significantly, the plaintifis have expressly disclaimed any allegai{sa other than
that the state 13 ‘mposing an unconsttutional state ad valorem tax. The plaintiffs have carefully

eschewed any gusstion oI “suitability” of program or “adequacy” of funding to actieve a general

12



diffusion of ¥mowledpe except as it relates to their claim that the state 15 imposing; 3 state ad
vajorem propery tax. If one is concerned about educational policy as opposed to tax olicy, one
might wonder why they have chosen to place adequacy im issue indirectly instead of directly.
The reeson relztes to their desired remedy. To undersiand, one must——follow the morey.

The stare has limited funds and significant needs. Upon certifying the buiget for the
present bienniu m, the Comptroller issued a stern shortfall waming, advising that the siate may be
$5 billion dell:rs in the red at the beginning of the nexi session. On top of any shor fall in other
areas, the amo wit of money needed under the plaintiffs’ theoty {s substantial. For exzmple, as the
plaintiffs concede, raising the wealth level for the guaranteed yield from thc-.v £271,000 to
$315,000 would cost approximately $6 billion a bienmjwm. To do even more, would cost even
oiore. From where is this money to corne?

‘Frankl,, because there is no good answer 1o that question, what the plaintiffs seek to do is
win on a claira that the local ad valorem tax has become a state ad valorem tax ratier than on a
cimor of suitanility or adequacy. If the plamtiffs win a declaration that the $1.50 ticc cap makes
the local ad valorsm tax a state ad valorem tax, then they will seek an order stik ag down the
$1.50 cap, though they srategically do not ask for it in this petition. Even if the pl: intiff5 do not
ask for such an order, certainly some taxpayer wouid. Whether such an order c:mes with or
without an alditional order that the state increase funding for education does not matter to the
plaintiffs because, as property-nch districts, they can mat their educational reeds out of their
greater tax bese.

With this rcmédy, nowever, the property-poor districts would be back whe "2 they started
before £dzevood except that the Supreme Court would kave squck down every prssible plan to

ensure £quit- otnsr than 1) massive school district consolidation or 2) an iacrease in present stats

13



taxss or the ix position of new state taxes, or both, sufficient to ¢btain the billions of dollars
neeged to raise the local ad valorem property tax cap or go to full state funding. This is why the
property-poor ‘listricts have aligned with the state defendants, even though the property-poor
districts share he property-rich -dist'icts’ concerns about adequacy. The property-poor districts
woiry that undzr the plaintiffs’ theory, the lack of a real-world remedy will mean tf 3 demise of
Edgewood, borth as a constitutional principle and as a TEA Recognized school distne .

With the property-rich districts focused on killing the cap and the property-j oor distnicts
focused on ke:ping the cap, both have overlooked the real reason that no school d'sirict shou.d
ask the court t1 Snd that the local ad valorem t# has bzeome a state ad valovem tai,. Under the
plaintiffs’ thecry, what is invalid is the t1ax itself, not the cap. The constitutional qr sstion is not
whether the school districts have a local tax; the consturutional question is whether he state has
imposed a sizte tax. Under article VII, section 3, the Legislature does not have (o anthorize
school distiic s to levy an ad valorem tax at all. Under article VIII, section l-e, owever, the
Legisiarurs i: elf cannot levy an ad valorem tax.

If the »lainufis’ complaint is that the Legislature has itsel levied an ad valc:zem tax, then
the only remsdy 1s to prohibit collection of the tax. The Legislature then would heve to address
any resulting funding problem by 1} raising the cap to give districts back discretion ver the local
tax, while giving the districts more state dollars for equity, or 2) keeping the cap, Liut giving the
districts mor: state dollars to give them back discretion over the local tax, or 3) abelishing the ad
valorem tax : together and going to full state funding,

While. waiting- for legislative action, however, the districts do not just get tc tax without a
cap. Constit itionally, while the court can prohibit collection of an unconslitutiona’ tax, the court

cannot turs i1 lzgislative authorization to tax with a cap into a legislative authorization to {ax
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without 2 cap. Under the constitation, the authorization to tax aad the cap are int>gral to and
dependent upo 1 each other.

The ca3 is literally the keystone of the public school finance system. In s opinion in
Edgewood IV, the Supreme Court recognizes that the Legislature crafied the cap Ir response to
Edgewood I 21d notes that without the cap, the praoperty-rich districts would have cauch greater
access to reve lue for maintenance and operations puzrposes than property-poor districts at similar

rates. 917 S.°NV.2d at 732. The legislature authonzed a local ad valoren: tax condiiiened upon 8

cap to ensure equity. No cap: no tax. See Cownty School Trustees of Orange Cowty v. District
Trustees of Prairie View Common School, 153 $.W.2d 434, 439 (Tex. 1941).

It would be egrasiously unconstitutional for the judiciary to favor the consti ational rights
of the propety rich to be free of a state ad valorem tax over the constitutiona rigats of the
property peo: 1o equity in educational funding by prohibiting collection of a fax with the cap
needed to eniure equity, which was authorized by the Legislature, while allowing :ollection of 8
tax without ke cap needsd to enswre equity, which was not authorized by the ] sgislatwre. It
simply cannot be done. Accordingly, the court would have to strike down the ta:, not the cap,
which woulic create a crisis in Texas. One must be careful for what one prays.

Of course, If the tax were unconstitutional, the cowrt would have to ke it down
regardless «f the consequences. Given the consequences, however, tihe court must be
analytically ngorous and must indulge every presumption in favor of ccustitutionality.
Fortunately, for the reasons outlined in Parts [ and IIT, the plaintiffs have no clain that the tax 1s

unconstifut: d>nal.
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V.
Equity

The mindate of Edgewood is the Supreme Court’s greatest legacy. See ginerally Fam
and Trachtenbere, 17 Yale Law & Policy Review 607-727 (1999). As a result o Edgewood,
resources for vducation wrongfully set aside by the state for the few have been shered with the
many. Edgeviood has ensured that billions of dollars for educational opportuniry have been
available for millions of school children. Those school children have made the most of this
opportunity. [n poor school distdets across the state, in significant part because of the equity
dallars, test scares and accountability ratings have risen significantly.® £dgewood r ghted 2 great
wrong for a jreat number. On our oath to uphold the constifution, the judiciary sh;:uld never
remeat from defense of the great principle of equal educational opportunity.

The poblic school finance system that ultimately emerged from the strugfle to achieve
this principle is as ugly as the principle is grand. It has only one virtue—it works.” The public
school finam:e system has provided reasonable equity. Whether or not it has yer provided
adequate funding, it has left everyone in the same political position—foreed to r2ly upon their
elecred repfesentatives in the Legislature.

At Jeast in the normal course of events, and the court has no reason to thizk that we are
not in the nommal course of events, it is not for the judiciary wo say that the Legi :laturs has not
spent enough and to order increased funding for education from the court:oom. If the

Legislature has not spent enough, then the citizens will say so in their own iime and erder

! The Texas Education Agency’s Snapshots 2000 at pages 11-1§ diseusses student performance: " Performnance ovex
fime shows dvamatic jroprovemsnt. The pereent of studenw passing TAAS increased sigaificas:ly for all subjects
and ol studen groups between 1994 and 2000." Farr and Trachienberg, The Edgewood Drama: 4n Eple Quess for
Egurarion Eowiry, 17 Yalc Law & Palicy Review 705-07 (1999), further document improvrments m stident
performance ;nd link them directly to equity. Happily, with smdent performance rising every where and falling
nowhere, the : tale has not “dumbed down” but instead “smartened up.”

¥ Quality Couats 2001, A Betier Balaace, by Education Week, reports on education spending per s ndent by state in
1999 afer adj 1sting for regionzl cost differences. The reporct gives Texas 2 B- for equity and a C+ Jur adequacy,
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increased fundiag for education from the voting booth. An order to spend more from the citizens
wonld be both legitimate and effactive. The court fears that an order to spend mere from the
judiciary woul¢ be neither. With steely eyes, the judiciary must stay the course.

V1.
Conelusion

Accordingly, the court hereby dismisses this case. The court dismisses alleg itions about
the present discussed in Parts I and IT with prejudice. The court dismisses allegatic s about the
fzrure discusse 1 in Part 1T for lack of jurisdiction. Each party shall bear its own cost'. The court

denies all relie: 'not expressly granted. The court’s judgment is fina] and appealable.

E St lonn

F. Scott McCown
Judge Presiding

TH
Signed this | | day of July, 2001.
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